HECTOR CITY COUNCIL

MONTHLY COUNCIL MEETING

September 20, 2010
CALL TO ORDER – MONTHLY COUNCIL MEETING

A meeting of the Hector City Council was called to order on September 20th at 7:00 p.m. with the pledge of allegiance by Mayor Heerdt.  Members present:  Mayor Jeff Heerdt, Council Members:  Ralph Bergsma, Janet Olson, Mark Schwiderski and Steve Squibb. Staff present:  City Administrator Barbara Hoyhtya, and Acting Police Chief Mike Nguyen.  Visitors: Kevin Friesen, Chuck Gentry, Lowell Grimm, Marlys Hagstrom, Justin Kroeger, Penny Macik, Jill Nezworski, Jerome Schueller, Craig Schultz, and Andy Wegscheid.  
Welcome to everyone by Mayor Heerdt

APPROVAL OF AGENDA

Council Member Olson motioned to approve the agenda with the addition of Ambulance and Fire, second by Council Member Bergsma, Bergsma, Heerdt, Olson, Schwiderski and Squibb voted in favor, none voted against.  Motion carried.

APPROVAL OF MINUTES

Council Member Squibb motioned to approve the minutes of August 4, August 9, August 20, and September 7, 2010 with the addition to the minutes of August 9 under building code discussion Mark Schwiderski said he did not think it was the building code it is other issues, second by Council Member Bergsma seconded.  Bergsma, Heerdt, Olson, Schwiderski and Squibb voted in favor, none voted against.  Motion carried.

CITIZENS ADDRESSING THE COUNCIL
Kevin Friesen, Community Specialist with United States Department of Agriculture (USDA) present the council information on a loan and grant for the police car.  The loan of $24,000 at 4% interest or lower to be determined at closing, and grant of $13,000.  The loan does not have early pay off charges. The police department will have the final design for the council’s approval at the October meeting.  Once USDA has this they will begin the loan closing and go out to bids.
Karen Young, Manager of Community & Local Relations for Xcel Energy presented an Electric Franchise Ordinance for renewal.  She went over this 20 year agreement.  Motion by Council Member Schwiderski to approve Ordinance 238, Electric Franchise Ordinance, second by Council Member Olson.  Bergsma, Heerdt, Olson, Schwiderski and Squibb voted in favor, none voted against.  Motion carried.

ELECTRIC FRANCHISE ORDINANCE

ORDINANCE NO. 238

CITY OF HECTOR, RENVILLE MINNESOTA

An ordinance granting to Northern States Power Company, A Minnesota Corporation, d/b/a xcel energy its successors and assigns, permission to construct, operate, repair and maintain in the City of HECTOR, Minnesota, an electric distribution system and transmission lines, including necessary poles, lines, fixtures and appurtenances, for the furnishing of electric energy to the City, its inhabitants, and others, and to use the public GROUNDS and public WAYS of the city for such purposes.

The City Council of the City oF HECTOR, rENVILLE County, Minnesota, ordains:

Section 1.  Definitions.

For purposes of this Ordinance, the following capitalized terms listed in alphabetical order shall have the following meanings:

1.1
City.  The City of Hector, County of Renville, State of Minnesota.


1.2
City Utility System.  Facilities used for providing non-energy related public utility service owned or operated by City or agency thereof, including sewer and water service, but excluding facilities for providing heating, lighting or other forms of energy.


1.3
Commission.  The Minnesota Public Utilities Commission, or any successor agency or agencies, including an agency of the federal government, which preempts all, or part of the authority to regulate electric retail rates now vested in the Minnesota Public Utilities Commission.


1.4
Company.  Northern States Power Company, a Minnesota corporation, d/b/a Xcel Energy its successors and assigns.


1.5
Electric Facilities.  Electric transmission and distribution towers, poles, lines, guys, anchors, conduits, fixtures, and necessary appurtenances owned or operated by Company for the purpose of providing electric energy for public use.


1.6
Notice.  A written notice served by one party on the other party referencing one or more provisions of this Ordinance.  Notice to Company shall be mailed to the General Counsel, 414 Nicollet Mall, 5th Floor, Minneapolis, MN 55401.  Notice to the City shall be mailed to the City Administrator, P.O. Box 457, Hector, MN 55342-0457.  Either party may change its respective address for the purpose of this Ordinance by written notice to the other party.


1.7
Public Ground.  Land owned by the City for park, open space or similar purpose, which is held for use in common by the public.


1.8
Public Way.  Any street, alley, walkway or other public right-of-way within the City.

Section 2.  adoption of Franchise.

2.1
Grant of Franchise.  City hereby grants Company, for a period of 20 years from the date passed and approved by the City, the right to transmit and furnish electric energy for light, heat, power and other purposes for public and private use within and through the limits of the City as its boundaries now exist or as they may be extended in the future.  For these purposes, Company may construct, operate, repair and maintain Electric Facilities in, on, over, under and across the Public Grounds and Public Ways of City, subject to the provisions of this Ordinance.  Company may do all reasonable things necessary or customary to accomplish these purposes, subject, however, to such reasonable regulations as may be imposed by the City pursuant to ordinance and to the further provisions of this franchise agreement.


2.2
Effective Date;  Written Acceptance.  This franchise agreement shall be in force and effect from and after passage of this Ordinance, its acceptance by Company, and its publication as required by law.  The City by Council resolution may revoke this franchise agreement if Company does not file a written acceptance with the City within 90 days after publication.


2.3
Service and Rates.  The service to be provided and the rates to be charged by Company for electric service in City are subject to the jurisdiction of the Commission.  The area within the City in which Company may provide electric service is subject to the provisions of Minnesota Statutes, Section 216B.40.


2.4
Publication Expense.  The expense of publication of this Ordinance will be paid by City and reimbursed to City by Company.


2.5
Dispute Resolution.  If either party asserts that the other party is in default in the performance of any obligation hereunder, the complaining party shall notify the other party of the default and the desired remedy.  The notification shall be written.  Representatives of the parties must promptly meet and attempt in good faith to negotiate a resolution of the dispute.  If the dispute is not resolved within 30 days of the written notice, the parties may jointly select a mediator to facilitate further discussion.  The parties will equally share the fees and expenses of this mediator.  If a mediator is not used or if the parties are unable to resolve the dispute within 30 days after first meeting with the selected mediator, either party may commence an action in District Court to interpret and enforce this franchise or for such other relief as may be permitted by law or equity for breach of contract, or either party may take any other action permitted by law.

Section 3.  Location, Other Regulations.


3.1
Location of Facilities.  Electric Facilities shall be located, constructed and maintained so as not to interfere with the safety and convenience of ordinary travel along and over Public Ways and so as not to disrupt normal operation of any City Utility System previously installed therein.  Electric Facilities shall be located on Public Grounds as determined by the City.  Company's construction, reconstruction, operation, repair, maintenance and location of Electric Facilities shall be subject to permits if required by separate ordinance and to other reasonable regulations of the City to the extent not inconsistent with the terms of this franchise agreement.  Company may abandon underground Electric Facilities in place, provided at the City’s request, Company  will remove abandoned metal or concrete encased conduit interfering with a City improvement project, but only to the extent such conduit is uncovered by excavation as part of the City improvement project.


3.2
Field Locations.  Company shall provide field locations for its underground Electric Facilities within City consistent with the requirements of Minnesota Statutes, Chapter 216D.


3.3
Street Openings.  Company shall not open or disturb any Public Ground or Public Way for any purpose without first having obtained a permit from the City, if required by a separate ordinance, for which the City may impose a reasonable fee.  Permit conditions imposed on Company shall not be more burdensome than those imposed on other utilities for similar facilities or work.  Company may, however, open and disturb any Public Ground or Public Way without permission from the City where an emergency exists requiring the immediate repair of Electric Facilities.  In such event Company shall notify the City by telephone to the office designated by the City as soon as practicable.  Not later than the second working day thereafter, Company shall obtain any required permits and pay any required fees.


3.4
Restoration.  After undertaking any work requiring the opening of any Public Ground or Public Way, Company shall restore the same, including paving and its foundation, to as good a condition as formerly existed, and shall maintain any paved surface in good condition for two years thereafter.  The work shall be completed as promptly as weather permits, and if Company shall not promptly perform and complete the work, remove all dirt, rubbish, equipment and material, and put the Public Ground or Public Way in the said condition, the City shall have, after demand to Company to cure and the passage of a reasonable period of time following the demand, but not to exceed five days, the right to make the restoration at the expense of Company.  Company shall pay to the City the cost of such work done for or performed by the City.  This remedy shall be in addition to any other remedy available to the City for noncompliance with this Section 3.4, but the City hereby waives any requirement for Company to post a construction performance bond, certificate of insurance, letter of credit or any other form of security or assurance that may be required, under a separate existing or future ordinance of the City, of a person or entity obtaining the City’s permission to install, replace or maintain facilities in a Public Way.


3.5
Avoid Damage to Electric Facilities.  Nothing in this Ordinance relieves any person from liability arising out of the failure to exercise reasonable care to avoid damaging Electric Facilities while performing any activity.


3.6
Notice of Improvements.  The City must give Company reasonable notice of plans for improvements to Public Grounds or Public Ways where the City has reason to believe that Electric Facilities may affect or be affected by the improvement.  The notice must contain: (i) the nature and character of the improvements, (ii) the Public Grounds and Public Ways upon which the improvements are to be made, (iii) the extent of the improvements, (iv) the time when the City will start the work, and (v) if more than one Public Ground or Public Way is involved, the order in which the work is to proceed.  The notice must be given to Company a sufficient length of time in advance of the actual commencement of the work to permit Company to make any necessary additions, alterations or repairs to its Electric Facilities.


3.7
Shared Use of Poles.  Company shall make space available on its poles or towers for City fire, water utility, police or other City facilities upon terms and conditions acceptable to Company whenever such use will not interfere with the use of such poles or towers by Company, by another electric utility, by a telephone utility, or by any cable television company or other form of communication company.  In addition, the City shall pay for any added cost incurred by Company because of such use by City.

Section 4.  Relocations.


4.1
Relocation of Electric Facilities in Public Ways.  If the City determines to vacate a Public Way for a City improvement project, or at City’s cost to grade, regrade, or change the line of any Public Way, or construct or reconstruct any City Utility System in any Public Way, it may order Company to relocate its Electric Facilities located therein if relocation is reasonably necessary to accomplish the City’s proposed public improvement.  Except as provided in Section 4.3, Company shall relocate its Electric Facilities at its own expense.  The City shall give Company reasonable notice of plans to vacate for a City improvement project, or to grade, regrade, or change the line of any Public Way or to construct or reconstruct any City Utility System.  If a relocation is ordered within five years of a prior relocation of the same Electric Facilities, which was made at Company expense, the City shall reimburse Company for non-betterment costs on a time and material basis, provided that if a subsequent relocation is required because of the extension of a City Utility System to a previously unserved area, Company may be required to make the subsequent relocation at its expense.  Nothing in this Ordinance requires Company to relocate, remove, replace or reconstruct at its own expense its Electric Facilities where such relocation, removal, replacement or reconstruction is solely for the convenience of the City and is not reasonably necessary for the construction or reconstruction of a Public Way or City Utility System or other City improvement.


4.2
Relocation of Electric Facilities in Public Ground.  City may require Company at Company’s expense to relocate or remove its Electric Facilities from Public Ground upon a finding by City that the Electric Facilities have become or will become a substantial impairment to the existing or proposed public use of the Public Ground.


4.3
Projects with Federal Funding.  City shall not order Company to remove or relocate its Electric Facilities when a Public Way is vacated, improved or realigned for a right-of-way project or any other project which is financially subsidized in whole or in part by the Federal Government or any agency thereof, unless the reasonable non-betterment costs of such relocation are first paid to Company.  The City is obligated to pay Company only for those portions of its relocation costs for which City has received federal funding specifically allocated for relocation costs in the amount requested by the Company, which allocated funding the City shall specifically request.  Relocation, removal or rearrangement of any Company Electric Facilities made necessary because of a federally-aided highway project shall be governed by the provisions of Minnesota Statutes, Section 161.46, as supplemented or amended.  It is understood that the rights herein granted to Company are valuable rights.  


4.4
No Waiver.  The provisions of this franchise apply only to facilities constructed in reliance on a franchise from the City and shall not be construed to waive or modify any rights obtained by Company for installations within a Company right-of-way acquired by easement or prescriptive right before the applicable Public Ground or Public Way was established, or Company's rights under state or county permit.

Section 5.  Tree Trimming.


Company may trim all trees and shrubs in the Public Grounds and Public Ways of City to the extent Company finds necessary to avoid interference with the proper construction, operation, repair and maintenance of any Electric Facilities installed hereunder, provided that Company shall save the City harmless from any liability arising therefrom, and subject to permit or other reasonable regulation 

by the City.

Section 6.  Indemnification.


6.1
Indemnity of City.  Company shall indemnify, keep and hold the City free and harmless from any and all liability on account of injury to persons or damage to property occasioned by the construction, maintenance, repair, inspection, the issuance of permits, or the operation of the Electric Facilities located in the Public Grounds and Public Ways.  The City shall not be indemnified for losses or claims occasioned through its own negligence except for losses or claims arising out of or alleging the City's negligence as to the issuance of permits for, or inspection of, Company's plans or work.  The City shall not be indemnified if the injury or damage results from the performance in a proper manner of acts reasonably deemed hazardous by Company, and such performance is nevertheless ordered or directed by City after notice of Company's determination.


6.2
Defense of City.  In the event a suit is brought against the City under circumstances where this agreement to indemnify applies, Company at its sole cost and expense shall defend the City in such suit if written notice thereof is promptly given to Company within a period wherein Company is not prejudiced by lack of such notice.  If Company is required to indemnify and defend, it will thereafter have control of such litigation, but Company may not settle such litigation without the consent of the City, which consent shall not be unreasonably withheld.  This section is not, as to third parties, a waiver of any defense or immunity otherwise available to the City and Company, in defending any action on behalf of the City shall be entitled to assert in any action every defense or immunity that the City could assert in its own behalf.

Section 7.  Vacation of Public Ways.


The City shall give Company at least two weeks prior written notice of a proposed vacation of a Public Way.  Except where required for a City improvement project, the vacation of any Public Way, after the installation of Electric Facilities, shall not operate to deprive Company of its rights to operate and maintain such Electric Facilities, until the reasonable cost of relocating the same and the loss and expense resulting from such relocation are first paid to Company.  In no case, however, shall City be liable to Company for failure to specifically preserve a right‑of‑way under Minnesota Statutes, Section 160.29.

Section 8.  Change In Form of Government.


Any change in the form of government of the City shall not affect the validity of this Ordinance.  Any governmental unit succeeding the City shall, without the consent of Company, succeed to all of the rights and obligations of the City provided in this Ordinance.

SECTION 9.  FRANCHISE FEE.


The City at the time of adopting this franchise agreement does not desire to require that Company collect a franchise fee from its customers in the City.  At a future date during the term of this franchise agreement, the City may determine that it desires Company to collect a franchise fee.  If so, the City may give Company Notice to amend this franchise agreement to authorize collection of a franchise fee by separate ordinance in an amount and upon such terms and conditions as Company at that time is willing to incorporate in its electric franchise agreements with other cities.  Upon receipt of such Notice Company shall negotiate in good faith with City to so amend this franchise agreement.

Section 10.  provisions of ordinance.


10.1
Severability.  Every section, provision, or part of this Ordinance is declared separate from every other section, provision, or part and if any section, provision, or part shall be held invalid, it shall not affect any other section, provision, or part.  Where a provision of any other City ordinance conflicts with the provisions of this Ordinance, the provisions of this Ordinance shall prevail.

10.2
Limitation on Applicability.  This Ordinance constitutes a franchise agreement between the City and Company as the only parties and no provision of this franchise shall in any way inure to the benefit of any third person (including the public at large) so as to constitute any such person as a third party beneficiary of the agreement or of any one or more of the terms hereof, or otherwise give rise to any cause of action in any person not a party hereto.

Section 11.  Amendment PROCEDURE.


Either party to this franchise agreement may at any time propose that the agreement be amended to address a subject of concern and the other party will consider whether it agrees that the amendment is mutually appropriate.  If an amendment is agreed upon, this Ordinance may be amended at any time by the City passing a subsequent ordinance declaring the provisions of the amendment, which amendatory ordinance shall become effective upon the filing of Company’s written consent thereto with the City Clerk within 90 days after the date of final passage by the City of the amendatory ordinance.
Section 12.  PREVIOUS FRANCHISES SUPERSEDED.


This franchise supersedes any previous electric franchise granted to Company or its predecessor.

Passed and approved:   September 20, 2010.







______________________________________








Mayor, Jeff Heerdt

Attest:

_________________________________

City Administrator
The city went out for Request for Proposals for Health Insurance for the employees.  Three agencies presented their reports.  Flexible Benefit Administrators of Glencoe, Security Insurance of Hector and Winter Insurance of Hector.  They discussed regular plans, HSA’s and HRA’s.  The council asked that they come back to the council at a budget meeting with their HSA plans.  
Craig Schultz, Building Inspector stated he mailed the council the State Building Code Adoption Plan and stated if they have any questions to get a hold of him.  If an individual does not like the interpretation of their building permit they could give Doug Nord a call, from the Minnesota Department of Labor.
Motion by Council Member Schwiderski to have Hjerpe Contracting do the Birch Street storm sewer repair for $1,795.00 and Parkview Lane storm sewer repair for $4,200.00 and the street will remain gravel until the next year when patching will occur, second by Council Member Bergsma. Bergsma, Heerdt, Olson, Schwiderski and Squibb voted in favor, none voted against.  Motion carried.

Council Member Olson made a motion to approve Resolution 10-24 Closing Trunk Highway #4 on Friday, October 8, 2010 from 1:00 p.m. to 2:30 p.m. for the Buffalo Lake-Hector-Stewart Homecoming Parade, second by Council Member Schwiderski.  Bergsma, Heerdt, Olson, Schwiderski and Squibb voted in favor, none voted against.  Motion carried.

RESOLUTION 10-24

A RESOLUTION TO CLOSE TRUNK HIGHWAY #4 ON FRIDAY, OCTOBER 8, 2010, FROM 1:00 P.M. TO 2:30 P.M. FOR THE BUFFALO LAKE-HECTOR-STEWART HOMECOMING PARADE

WHEREAS, participants and event officials will obey all Minnesota Laws pertaining to the use of Highway Rights of Way; and

WHEREAS, the event officials will notify the Minnesota State Patrol of the proposed event and will provide law enforcement officers to control and/or detour trunk highway traffic affected by the event; and

WHEREAS, the City of Hector agrees to assume entire responsibility and liability for all damages or injury to all persons, whether employees or otherwise and to all property, arising out of, resulting from or in any manner connected with the operation of the event.

The City of Hector agrees to indemnify the Minnesota Department of Transportation (MN/DOT), its agents and employees from all such claims including, without limiting the generality of the foregoing claims for which the Department may be or may be claimed to be liable, and legal fees and disbursements paid or incurred to enforce the provisions of this paragraph.

The City of Hector further agrees to obtain, maintain and pay for such general liability coverage as will ensure the provisions of this paragraph.

WHEREAS, the City of Hector will be responsible for any damage done to the highway property as a result of the event activities, damages payable upon receipt of invoice.

NOW, THEREFORE BE IT RESOLVED, the City Council of the City of Hector permits Trunk Highway #4 to be closed for the Buffalo Lake-Hector-Stewart Homecoming Parade on October 8, 2010 from 1:00 p.m. to 2:30 p.m.

Passed this 20th day of September 2010.









______________________________









Jeff Heerdt, Mayor

ATTEST:

_________________________________

Barbara M. Hoyhtya, City Administrator
Council Member Bergsma motioned to approve Ordinance 237 extending the Mediacom Contract, second by Council Member Schwiderski.  Bergsma, Heerdt, Olson, Schwiderski, and Squibb voted in favor, none voted against.  Motion carried.

ORDINANCE  237

AN ORDINANCE EXTENDING THE EXPIRATION DATE OF THE CABLE TELEVISION FRANCHISE AGREEMENT AUTHORIZING THE CONSTRUCTION AND OPERATION OF A CABLE COMMUNICATION SYSTEM


WHEREAS, the City of Hector (“Grantor”) has an agreement with Mediacom Minnesota LLC (Mediacom”) for the construction and operation of a cable communications system within the City of Hector (the “Agreement”); and


WHEREAS, Grantor and Mediacom mutually agree to extend the term of the Agreement; and,


WHEREAS, Mediacom has submitted a request to Grantor for an extension of the expiration date of the Agreement until November 30, 2010,


NOW THEREFORE, the City Council of the City of Hector hereby ordains:

1. The term of the Agreement granting Mediacom permission to construct and operate a cable communications system in the City of Hector is hereby retroactively amended to expire on November 30, 2010, unless Grantor and Mediacom have executed and adopted a new Cable Communications Franchise Ordinance prior to that date, in which case the Agreement shall expire and terminate concurrently with the effective date of said franchise Ordinance.

      2.  
Except as modified by Paragraph 1, all other terms, conditions, provisions and 
requirements of the agreement shall remain in full force and effect.  Neither party waives 
any rights it may have pursuant to the Agreement, State of Federal law.

      3.  This Ordinance shall be effective upon its passage and publication in accordance with 
law.

PASSED AND ADOPTED by the City Council of the City of Hector, this 20 day of September, 2010.








CITY OF HECTOR,  MINNESOTA








By:  ___________________









Its:  ___________________









By:  ___________________









Its:  ___________________
ACCEPTANCE BY COMPANY

This Ordinance is accepted, and we agree to be bound by all its terms and conditions.







MEDIACOM MINNESOTA LLC.









By:  _____________________




     




Its:   _____________________









Date:  ____________________  
Airport – Chairman Jill Nezworski reported that the Fly-In had 150 airplanes fly in and the Hector Lion’s served 1,100 people.  Motion to approve the 2011 Capital Improvements Plan (CIP) by Council Member Schwiderski, second by Council Member Squibb.  Bergsma, Heerdt, Olson, Schwiderski and Squibb voted in favor, none voted against.  Motion carried.
Cemetery – The cemetery committee tweaked the rules and regulations of the cemetery.  This will be placed in the cemetery for visitors to take and given to each person purchasing a cemetery plot.  They will be working on updating the cemetery directory in the cemetery.

Hector EDA – The EDA, Planning Commission and Council formed a task force to look into the building code and other issues.  They put together a survey to send out to all property owners and contractors who have applied for a building permit in the past two years.  They will being their findings back to the next council meeting.  Curbing is being done at Prairie View.  The Airport Advisory Committee will be bringing ideas to the EDA for new banners showing an airplane idea.  The EDA will be meeting with the council in a joint meeting with Northland Securities to review the refinancing of the Prairie View bonds.  The council reviewed the bill from Stuart Bonniwell for the audit on Prairie View form 2002-2008.  The council would like a letter sent to him asking for supporting schedules for the work that was done.

Park – Street sweeper is fixed.

Police – The police department is working on cleaning up the blights before winter.  The council has received positive comments back on the clean up.  The Police Chief is working on an open house for the police department and will be working with the fire and ambulance departments.  This will be the last month for closing up Cenex.  The police are changing up their schedule and patrolling the neighborhoods more frequently.  Police Chief Nguyen will address in the newsletter the procedures for calling dispatch about break ins and intruders.  Motion by Council Member Squibb to approve the Evidence Policy with a second by Council Member Olson.  Bergsma, Heerdt, Olson, Schwiderski and Squibb voted in favor, none voted against.  Motion carried.

Street – The department will be trimming trees over the next couple of weeks.  The dump truck is in need of repair.  Quotes coming in.

Ambulance & Fire – The ambulance is in need of repair and Mr. Tire had the low bid.  Ambulance Director, Janet Olson asked the council to consider not charging the fire and ambulance department employees for calls made to immediate family members of the department members.  A resolution will be drawn up on this and presented at the next meeting.  The Zoll machine needs to be fixed for $510.00.

Motion to approve the payables by Council Member Olson for $87,474.47 with a second by Bergsma.  Bergsma, Heerdt, Olson, Schwiderski and Squibb voted in a favor, none voted against.  Motion carried.  The Pearson Bros. bill will be held until they finish the job.
The council will hold a special budget meeting on Tuesday, October 5, 2010 at 6:30p.m. in the city office.  

ADJOURNMENT

Meeting adjourned at 9:15 p.m. with a motion by Council Member Olson, Second by Council Member Squibb.  Bergsma, Heerdt, Olson, Schwiderski and Squibb voted in favor, none voted against.  Motion carried.








_______________________









Jeff Heerdt, Mayor

_________________________________

Barbara M. Hoyhtya, City Administrator
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